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volve the claim of collateral relations or heirs having a concurrent right with the absentee brother ind claimants were given
absolute possession (as provided by Article 77). In both cases
the existence of the absentee was unknown at the time the inheritance would have devolved upon him. The absentee would,
of course, be entitled to maintain an action against such heirs,
should he return within thirty years.
The preceding cases are to be distinguished from Succession
of Williams' (closely resembling the Fields case) where the absentee left children. The children of the ab'sentee were awarded
absolute possession of their father's share in the grandfather's
estate, even though it was not known whether the father was
dead or alive at the time the right came into existence. The
court in interpreting Article 76 said: "whoever shall claim a
right by virtue of its having accrued to the person whose existence is not known ... must prove that the absentee, from whom
he claims to have acquired the right, was alive at the time when
the right would have accrued to the absentee if then alive."8
Then the court, in refusing to uphold the contention of the absentee's brother that Article 77 should be applied, declared that since
the absentee has children, it is impossible to give concurrent heirs
rights just as if such person had not existed. In the Fields case
the son's right to sell the property to the defendant was not
questioned. The wife's claim to the property as curatrix of the
husband was certainly inferior to that of the son and her petition
was properly dismissed. However, the court, basing its decision
upon their construction of Article 76, neither referred to nor
cited the Williams or the Dolhonde case. With the termination
of the present world crisis will come cases involving the rights
of numerous absentees and their heirs. It is hoped that the
equitable clarification which the Williams and Dolhonde cases
give our absentee codal provisions will not be overlooked.
J. S. D.
TORTS-MALPRACTICE OF A DENTIST-After the defendant, a
dentist, extracted a tooth for the plaintiff, an infection set in
which necessitated two operations by another doctor. Plaintiff
charged malpractice, in that defendant failed to use anesthetic in
her gums, that his instruments were not properly sterilized, and
that the treatment prescribed for her was not such as reputable
7. 149 La. 197, 88 So. 791 (1921).
8. 149 La. 197, 206, 88 So. 791, 794.
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NOTES

dentists in good standing would have suggested. Held, that dentists are "liable for any injury caused a patient due to want of
requisite knowledge or skill or because of the omission to use
reasonable care and diligence in the application of such knowledge." The court found no negligence on the part of the defendant and that the precautions he exercised were sanctioned by the
best dental practitioners. Freche v. Mary, 16 So. (2d) 213 (La.
1944).
A dentist's duty and liability to a patient is the same as that
of physicians and surgeons generally;1 and the rule enunciated
in the principal case has been applied in practically all cases of
malpractice, both in Louisiana and the common law states. The
highest degree of skill possible is not required of a physician or
surgeon,2 but he is required to exercise "'that degree of skill and
learning ordinarily possessed and exercised by members of his
profession in good standing in similar localities.'"
The courts have consistently applied this test for negligence
in malpractice cases: where plaintiff's jawbone was broken in
the process of pulling a tooth,4 where a dentist's patient died because of complications after extraction of a tooth, 5 where a
surgeon left a sponge in the patient's abdomen, 6 and where in
the treatment of plaintiff for7 the fracture of his forearm his hand
was permanently deformed.
A sound but seldom stated exception to the general rule is
found in the much discussed Ohio case of Ault v. Hall.' There
the physician used a method of counting sponges which was customarily employed, by reputable surgeons in similar localities.
Nevertheless, the court held the defendant liable for malpractice
and declared that reliance upon this custom of surgeons did not
conclusively establish due care. 9 It was also stated that a method
employed, however long continued, does not constitute due care
1. Mournet v. Sumner, 19 La. App. 346, 139 So. 728 (1932); Woods v. Miller, 158 Ore. 444, 76 P. (2d) 963 (1938).
2. Lett v. Smith, 6 La. App. 248 (1926).
3. Roark v. Peters, 162 La. 111, 115, 110 So. 106, 108 (1926). See also
Landon v. Humphrey, 9 Conn. 209 (1832); Peck v. Hutchinson, 88 Iowa
320, 55 N.W. 511 (1893).
4. Hankins v. Kafne, 160 So. 163 (La. App. 1935).
5. Mournet v. Sumner, 19 La. App. 346, 139 So. 728 (1932).
6. Roark v., Peters, 2 La. App. 448 (1925).
7. Link v. Sheldon, 136 N.Y. 1, 32 N.E. 696 (1892).
8. 119 Ohio 422, 164 N.E. 518, 60 A.L.R. 128 (1928).
9. Prosser, an outstanding authority, states: The better view Is that of
the "majority of the courts, that every custom must meet the challenge
of 'learned reason,' and can have only that evidentiary weight which its
nature deserves." Prosser, The Handbook of the Law of Torts (1941) 241.
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as a matter of law, if it is dangerous as applied to the particular
situation at bar. This holding is reconcilable with the rule that
a physician will not be liable if he has exercised reasonable care
and diligence in view of all circumstances of the case.'10
In general, there is a presumption that the defendant physician has exercised the requisite degree of care and skill and
that any negligence alleged must be affirmatively shown by the
plaintiff."' However, in Perrinv. Rodriguez 2 the Louisiana court
did not consider the extent of skill required and held that it was
negligence per se for a dentist to allow any part of a tooth to remain in the patient's mouth. In the analogous case of Comeaux
v. Miles3 ' there was some doubt as to whether or not the dentist
knew he had left a part of a tooth in the plaintiff's mouth, but
the court indicated that regardless of knowledge the dentist would
be held negligent. Although negligence is assumed in that particular factual situation, the Louisiana rule is still recognized as
14
requiring only reasonable care and skill.
B. A. G.

VALIDITY OF INSTRUMENTS EXECUTED ON SUNDAY-Influenced
by the laws of other states or for some other reason, there long
has been impregnated in the consciousness of the laity of Louisiana the idea that any instrument executed on Sunday is invalid. From this has arisen a vague impression among the legal
profession that perhaps there is such a rule, the origin of which
is lost in antiquity. Nothing definitive having been found in the
statutes or the jurisprudence of Louisiana concerning the matter,
many are reluctant to execute any instrument on Sunday even if
the necessity of the case require it.
Two early cases have dealt with it in a eVery limited manner.
Keller v. McCalop' holds that an olographic will executed on
Sunday is valid. It was contended that Article 207 of the Louisiana Code of Practice 2 prohibited the making of the will on Sun10.
11.
12.
13.
14.

Problems of Negligent Malpractice (1940) 26 Va. L. Rev. 919-928.
Engelking v. Carlson, 13 Calif. (2d) 216, 88 P. (2d) 695 (1939).
153 So. 555 (La. App. 1934).
9 La. App. 66, 118 So. 786 (1928).
9 La. App. 66, 68, 118 So. 786, 787.

1. 12 Rob. 639 (La. 1845).
2. "No citation can issue, no demand can be made, no proceedings had,
nor suits instituted, on Sundays, on the fourth of July, on the first and eighth
of January, on the twenty-fifth of December, twenty-second of February, on
Good Friday, and moreover in the Parish of Orleans on Mardi Gras and the

